It is common ground that parties usually prefer to arbitrate rather than litigate largely because arbitration facilitates resolution of their disagreements in a neutral forum and by persons who have expertise in the relevant areas of law 1 . By selecting arbitration, they also wish to settle the conflicts in an inexpensive and swift manner. With these purposes in mind, parties insert arbitration agreements into their contracts with the expectation that there will be no delays in obtaining an award, nor any obligation to fight all the way to the highest appellate level court for a binding award. In this context, a "full scale litigation" 2 , where the judicial review of the arbitration award is made is usually viewed as running counter to what the parties have bargained for.
former question. In this respect, particular attention will be paid to the recent Supreme Court decision in Hall Street Associates v. Mattel Inc 4 , inasmuch as the ruling has made a drastic impact on this matter. In this section, it will be concluded that the U.S. law does not recognise judicial review for error of law, and the U.S court's reliance on the "manifest disregard of law" as a ground for the vacation of an award has now considerably reduced with the highlighted decision.
In the second section, the legal position under English law will be examined in light of the UK Arbitration Act. As a consequence, the paper will reveal the fact that the English approach pertaining to this issue is strikingly different from that in the U.S. law, as the English courts still retain the right to review the award for error of law. After setting forth the parties' positions in both jurisdictions, which jurisdiction is favourable for the parties seeking to arbitrate with less costs and delays will be discussed.
SECTION 1 -IS JUDICIAL REVIEW OF ARBITRATION AWARDS PERMISSIBLE IN THE US LAW?
The explanations made in this section will underpin the argument that, in light of the Federal Arbitration Act, the U.S. courts are not principally conferred with the right to re-consider and decide on the legal points which have already been determined in arbitration 5 . Nor is there an appeal mechanism for error of law. Rather, the act envisages "strictly limited" grounds for judicial review in order to render the arbitration mechanism "efficient and cost-effective" 6 . At the heart of this approach lies the "strong presumption … in favour of enforcing arbitration awards" 7 . In particular, this peculiarity has been intensified with the Supreme Court decision in Hall Street Associates v. Mattel Inc, which raised two key suggestions that have gained wide acceptance across the U.S. courts. As a starting point, suffice it to say that review of arbitration awards is very limited in order not to frustrate the foremost goals of arbitration, namely effective settlement of disputes, inexpensive and swift arbitration 8 .
The first point to be made is that, under the Federal Arbitration Act, the parties are not compelled to resort to the courts for confirmation of the arbitration award. Rather, such obligation arises only where they stipulate in the arbitration agreement that the award will be final and binding insofar as it is confirmed by the court wherein the award is made or by any other court chosen by the parties 9 . It is clear in the U.S. law that the court so selected will confirm the award where the application for an order confirming the award is made within one year after the award is made, unless it is vacated, modified or corrected pursuant to sections 10 and 11 of the Act 10 . The U.S courts are also guided by these particular sections when one party institutes an action to require vacation, modification or correction of the arbitration award. In a suit to vacate an award, the U.S. courts consider section 10 of the Federal Arbitration Act, which envisages the grounds for vacating the award. In pursuant thereof, the courts will vacate the award inter alia in cases where it is made by corruption, fraud or any other undue means 11 or where there is an obvious impartiality or corruption on the part of any one of the arbitrators
12
. Another decisive factor leading to the vacation of the award is the decisions of arbitrators which prejudice the rights of parties by conducting an improper behaviour, such as rejecting to delay the hearing despite a sufficient reason to do so being shown, or refusing to admit evidence which is relevant for the resolution of the dispute 13 . Section 10 of the Federal Arbitration Act also provides that the courts may vacate the award where the arbitrators exceeded their powers, or so imperfectly executed them that a mutual, final, and definite award upon the subject matter submitted was not made"
.
When the defect in the arbitration process does not go so far as to justifying vacation of the award, the Federal Arbitration Act entitles the courts to modify or correct the award. Under section 11 of the Act, the awards which contain "an evident material miscalculation of figures or an evident material mistake in the description of any person, thing or property referred to in the award" can be modified or corrected upon the application of any party to arbitration 15 .
The section also enables modification and rectification of the awards involving decisions over the matters which are not referred to arbitration, provided that these decisions affect the merits of the findings on the issues which are actually submitted to arbitration 16 . Finally, the section makes it possible for an arbitration award to be modified, where it is "imperfect in matter of form not affecting the merits of the controversy"
17
.
Availability of the test of "manifest disregard of law" under the U.S. law
Due to the pervasive fear that arbitrators may wilfully ignore applying the law, the U.S. case law introduced an additional factor, namely "manifest disregard of law" which led to vacation of the award. It is important to note that, in a number of cases, the courts reiterated that this ground only gave rise to vacation of the award but not modification of the same 18 . Being hostile to modification in such cases was predicated on the arbitration regime enshrined in the Federal Arbitration Act, which does not leave room for the U.S. courts to re-consider and decide the legal issues which have already been decided by the arbitrators.
For this very reason, the term "manifest disregard of law" was not crudely defined. In the absence of statutory guidance, only the findings of arbitrators "which are more than error or misunderstanding of law" were regarded by case law as falling into this concept re-conceptualised this term, which was previously treated as a non-statutory ground and a "judicially created" addition to the grounds enlisted in the Federal Arbitration Act", in order to keep it effective 27 . By way of contrast, some circuits refused this re-conceptualisation, and viewed the doctrine of manifest disregard of law as no longer applicable 28 , while others merely raised doubt as to the existence of the rule 29 .
Since an arbitrator's conduct of manifestly disregarding the law can be described either as acting in excess of his powers or as being guilty of misconduct, there are weightier reasons to suggest that this doctrine should still be applicable. It therefore follows that a sounder approach is to subsume the concept either under §10(a)(3) or under §10(a)(4) of the Federal Arbitration Act. It is important to subsume the concept in one of these subsections given that the grounds for judicial review are accepted as exclusive in the wake of The Hall Street decision. Can the concept be more appropriately considered as falling under §10(a)(3) or under §10(a)(4)? It remains to be seen whether the U.S. Courts will give preference to one subsection over the other when seeking to bring the concept within the statutory grounds for judicial review.
Nonetheless, it is evident that, whether the test of manifest disregard of law is still applicable or not, parties may not view all these identified grounds as sufficient to ensure the appropriate flow of the arbitration process. With this in mind, parties may wish to insert additional grounds into their respective arbitration agreements which they think could justify vacation or modification of the award in order to enable the national courts to extend their right to review. In this context, they may add, for instance, arbitrator's misinterpretations on the points of law into the list of grounds for judicial review. Their attempts raise two critical questions: Could the grounds for vacation, modification and correction of the arbitration awards as enunciated under sections 10 and 11 of the Federal Arbitration Act be extended in a way to give relief to the parties disappointed by the merits of the arbitration award? Taking this one step further, could the courts review the award and decide the merits of the dispute in cases where there is an arbitration agreement entitling the courts do so?
After the decision in Hall Street, it can scarcely be argued that an affirmative answer could be given to any of the questions, inasmuch as the ruling made it clear that the non-statutory grounds cannot be relied on 30 . The court justified the restrictive reading of the relevant section under the ejusdem generis rule, which favours interpretion of the provisions as comprising only those items, which are within scope of the generic provided in the general term 31 . Another justification for the finding was made in light of the underlying history of the Federal Arbitration Act. Consequently, the conclusion was sought to be supported both with purposive and historical interpretations of the relevant sections. . The departure from the ruling in Hall Street was predicated on the fact that the arbitration award was conducted in California under the California Arbitration Act. Most importantly, the court therein raised the argument that the Federal Arbitration Act does not debar application of other state law grounds for judicial review. Given that the California Arbitration Act enforces the arbitration agreements providing for judicial review for error of law, the court set aside the award for error of law. Accordingly, the court did not ask the parties to adhere to the grounds for challenge under the U.S. Federal Arbitration Act, which does not envisage judicial review for error of law. Hence, in reliance of the California Arbitration Act, the court upheld the parties' arbitration agreement providing for a judicial review for legal errors.
Consequently, it remains to be seen whether other state courts will try to give some flexibility to the rule in the Hall Street. It is evident that the rule in some way restricts parties' freedom of contract in order to ensure expeditious and cost effective arbitration by limiting the hurdles against enforcement of the awards. However, this fact itself makes it difficult to support the rigidity, when the parties wish to compromise those identified objectives and prefer to ensure that the merits of the award is in accordance with the law applicable to the dispute In this respect, this peculiarity also raises the question of whether the U.S. arbitration regime is an effective substitute for litigation. In light of the explanations made thus far, it can be stated that the U.S. approach enables the parties to have effective, inexpensive and swift arbitration procedure. However, whether these peculiarities could render the arbitration regime adopted under the U.S. law as such will be discussed in the conclusion. The suggestion made in the above paragraph is supported by the fact that the Federal Arbitration Act permits judicial review only in the restricted circumstances, and the parties are principally not allowed to contract around this limitation. The only possibility of having a relief for the errors of law in the award arises in cases where the error rises to the level of manifest disregard of law, i.e. where it is not a mere error in law. Since a number of circuits recognise application of this concept even after the decision in Hall Street, it cannot be argued that the U.S. courts do not in any case interfere with the merits of the award. However, such cases become relevant in highly unusual circumstances and this fact therefore does not break the general pattern.
Having analysed the U.S. law governing this issue, in the next section, this issue will be examined in light of the UK Arbitration Act.
SECTION 2 -POSSIBILITY OF JUDICIAL REVIEW UNDER THE UK ARBITRATION ACT
This section will reveal that the English arbitration regime is rather different from that of the United States. The reason is mainly that the English Arbitration Act allows parties to appeal for error of law. For judicial review of arbitration awards for error of law, parties do not need an express provision in their arbitration agreement to that effect. This is in sharp contrast with the position under the U.S. law, where the grounds of appeal under the Federal Arbitration Act are treated as exclusive and cannot be increased by contract. The explanations above will support the proposition that this mechanism has adverse effects on the duration and cost of arbitration. Nonetheless, a number of suggestions will be raised in the last section in order for the parties to minimise these effects.
To start with, it is necessary to note that the English Arbitration Act allows the parties to contract out the right to appeal for the errors of law. provisions on the challenge of arbitration awards based on the procedural defects, namely want of jurisdiction and serious irregularity 34 . Another point to be made is that the grounds for challenge of an award and the appeal mechanism are available where the seat of arbitration is in England, Wales or in Northern Ireland. Where this is the case, the act envisages three main grounds for the challenge of an award, namely, want of jurisdiction 35 , serious irregularity 36 and error of law 37 . In order for a party to challenge the award on any of these grounds, there are three certain criteria that need to be satisfied. Firstly, under section 70(2)(a) of the act, the applicant is under an obligation to exhaust all the internal remedies within the arbitration process. Secondly, under section 70(2)(b) of the act, the applicants should also have exhausted their rights to demand rectification of the award due to any clerical error or ambiguity under section 57 of the act. Thirdly, there is a 28-day time bar to raise any challenge, and this starts from the date of the award or of the date when the applicant was informed about the outcome of the internal arbitral appeal or review. Having analysed the general requirements of challenging the awards as per the UK Arbitration Act, the identified grounds will now be examined and treated separately.
Lack of Jurisdiction
For a party to set aside an award on this ground, they need to establish that arbitrators do not have the substantial jurisdiction to hear the case. In determining whether the arbitrators possess jurisdiction, the courts are guided by section 30 of the Act, which identifies three conditions to be met: Firstly, there should be a valid arbitration agreement. Secondly, there should be an appropriate constitution of the tribunal. Thirdly, all the conflicting issues should be submitted to arbitration in accordance with parties' agreement.
It is striking that the restrictions on challenging the arbitration awards for want of jurisdiction manifests the intention not to allow parties to delay in reaching the final and binding award. In order to protect the arbitration process against undue judicial intervention and delays, section 67(2) of the act permits the tribunal to continue the arbitral proceedings and make further rulings when the issue as to jurisdiction is pending. This intention of the legislator was also made explicit in paragraph 277 of the DAC report, which reads: "to avoid possibility of challenges to the jurisdiction causing unnecessary delay, the rights given by this clause are subject to qualifications…"
Serious Irregularity
As has been highlighted in the DAC report, it may in some cases be difficult to draw a line between the grounds of serious irregularity and lack of jurisdiction, inasmuch as lack of jurisdiction usually renders the procedure defective. Nonetheless, the act contains individual provisions for these grounds largely because the test of "substantial injustice" was sought to be made exclusively available to the challenges on the basis of serious irregularity. Accordingly, presence of any one or more of the following issues will be deemed to have given rise to "serious irregularity" within the meaning of the act, provided that they cause "substantial injustice" to the applicant 38 :
(1) Tribunal's failure to act fairly and impartially, not giving both parties reasonable opportunity to put their respective cases (2) Tribunal's failure to adopt appropriate procedures which prevent unnecessary delays or costs 34 See paras 276 and 283 of the Departmental Advisory Committee Report (hereinafter "DAC Report") given by the parties or by this act in relation to the proceedings or the award (4) Failure by the tribunal to carry out the arbitration proceedings pursuant to the procedure stipulated in the parties' arbitration agreement (5) Failure by the tribunal to consider all the issues brought thereto 39 (6) Effect of the arbitration award being ambiguous or uncertain (7) Presence of fraud or violation of public policy in the way the award is obtained (8) Tribunal's failure to observe the requirements with regard to the form of award or any irregularity in the proceedings or in the award which is admitted by the tribunal, or by any other institution or person authorised by the parties regarding the proceedings or the award While the grounds as spelled out thereunder cannot be extended by the courts, the wording of the provision, namely one or more of the following kinds, suggests that the section does not give an exhaustive list of grounds of serious irregularity. Nonetheless, it calls for interpretation under the ejusdem generis rule. Most importantly, when deciding whether these irregularities have caused the applicant "substantial injustice", the courts are not allowed to take into account what would have happened to the applicant, had the dispute been litigated 40 . Instead, the court is required to reach a conclusion by considering what could reasonably be expected of the arbitration process 41 . There follows that when the conclusion reached in arbitration is different from what would have been decided in litigation, the courts are not allowed to interfere with the ruling of the tribunal as long as it is "an acceptable consequence of that choice". This approach underlines the legislator's efforts to protect arbitration procedures against undue judicial intervention, since the agreement to arbitrate attests the parties' intention to resolve their conflicts by arbitration. When arbitration is tainted with serious irregularity within the meaning of the act, the court may remit the award or set aside the same. As an alternative to these two options, the court may decide that the award is of no effect.
With respect to the right to challenge an award on lack of jurisdiction and serious irregularity, the Act 1996 introduces a statutory waiver mechanism 42 . Accordingly, there are two ways of losing the right to make a challenge on these grounds. These include being involved in the arbitration process without raising any objections to lack of jurisdiction or serious irregularity 43 . Such is the strictness of this rule that it finds room for application, unless the parties establish that at the time they were involved in the process they did not know and could not reasonably have known the reasons for the objection 44 . In addition, parties will lose the right to challenge pursuant to section 67 or 68 of the English arbitration act, where they fail to exhaust the arbitral process which is available for objection to the tribunal's decision on jurisdiction or where they do not challenge the award within the period allowed either in the arbitration agreement or in the act 
Appeal on point of law
While the grounds identified thus far are similar to those adopted under the U.S. law, it is clear that this ground creates the major difference between the arbitration regimes in these jurisdictions. In contrast to the U.S Federal Arbitration Act, which does not allow the courts to review the award on the point of law, unless there is a manifest disregard of law 46 , the English Arbitration Act 1996 recognises judicial review for error of law.
In the drafting process, there has been a number of discussions as to the adoption of judicial review for error of law 47 . In this context, it was suggested that whether the court would reach a different conclusion should be regarded as irrelevant whilst deciding as to the finality of the award, since arbitration agreements demonstrate parties' intention to observe the decision of the tribunal 48 . Nonetheless, the legislator found it necessary to retain this ground in order to ensure that arbitrators correctly apply English law. Consequently, when the law applicable to the dispute is not English law, parties cannot appeal to English courts for error of law.
Most importantly, for a party to obtain permission to appeal, certain criteria need to be met. First of all, the court needs to be satisfied that the decision of the arbitrator on a legal point is evidently wrong 49 . In this context, in a recent case, it was highlighted that the test is not based on the probable conclusion of a court but on the expected ruling of a reasonable arbitrator 50 . This finding has its roots in the House of Lords decision in The Nema which suggests that the court should accept the ruling of the arbitrator where unless it is established that the arbitrator "misdirected himself in point of law", or the decision is contrary to the possible finding of a reasonable arbitrator 51 . Moreover, for the purposes of finding whether there is actually an evident error of law, the error needs to be established swiftly and without any need for long explanations on the point of law 52 .
When the issue has general public importance, the applicant's burden is alleviated in that merely showing that the award is open to serious doubt is agreed to be sufficient . Accordingly, the court adopted the view that there is a public importance in elucidating the law as to the interpretation of a particular standard contract which is heavily used and relied on by the parties in trade. Most importantly, in order to obtain a permission for appeal, the House of Lords held that "leave should not be given, unless the judge considered that a strong prima facie case had been made out that the arbitrator had been wrong in his construction"
.
While observing the strong prima facie case rule, the courts rejected to formulate the answer to the question of how strong the case should be. Rather, it was accepted that the degree of strength depends on the factual circumstances of each case and there is no fixed method to employ 57 .
After the 1996 Act entering into force, English courts have not entirely departed from the rules established under the identified cases, inasmuch as most of these principles were reflected in the statute. Nonetheless, predicating on the fact that the right to appeal now lies with the 1996 Act, the courts suggested giving more weight to the provisions of the act. Consequently, . Taking this one step further, the court therein observed that the reference to "open to serious doubt" under the act is wider than the requirement of "strong prima facie case" established in The Nema, and therefore it leaves more room for the courts to grant permission to appeal 62 .
Another criterion that needs to be met is that not only should the legal question referred to the court be one of those issues submitted to arbitration 63 , but also it needs to "substantially affect" at least one of the parties' rights 64 . Nonetheless, difficulties arise in understanding the practical reason for the legislator to require this last condition, since what is just and proper requires a subjective and factdriven analysis. The English case law demonstrates that this criterion is for the courts to use their discretion in deciding whether a permission to appeal should be granted by considering what the parties sought to attain with the arbitration agreement. When it is obvious that parties wish to have a quick arbitration process, the courts will be not be inclined to allow appeal. Nor will there be a tendency on the part of the courts to grant permission where the applicant's intention to delay the procedures is evident.
Despite all the restrictions for allowing appeal on the point of law, it is striking that there is a serious judicial intervention to the arbitration process on the grounds that under section 69(7)(b) of the act, the courts are even vested with the right to vary the award. Even though the parties are entitled to 55 contract out of the appeal mechanism, in light of the rules explained thus far, the default position under the English Arbitration Act surely undermines the efficiency of the arbitration process in terms of cost and duration.
Consequently, in the final section whether the arbitration regime of the UK or that of the U.S. provides a quicker and less costly arbitration process will be discussed.
SECTION 3 -CONCLUSION: WHICH ARBITRATION REGIME IS THE MOST EFFECTIVE SUBSTITUTE FOR LITIGATION?
It is clear that the key provisions of the English Arbitration Act, 1996 and the U.S. Federal Arbitration Act manifest the difference between the intentions of the respective legislators. Accordingly, it is evident that the Federal Arbitration Act attaches more importance to ensure that the route to obtain a final and binding award does not cause parties unbearable costs and delays whereas, the English Arbitration Act demonstrates sensitivity on accuracy of the awards when the dispute is governed by English law. The impact of this dissimilarity between the jurisdictions on the parties is evident: When an arbitration award is subject to judicial review for error of law, parties may struggle in all level courts in order to enforce an award. This surely gives rise to increasing costs and delays. When the position is to the contrary, it becomes easier to obtain a final and binding award.
As this is the case, when parties seek to have a quick arbitration, the arbitration regime adopted in the U.S pursuant to Federal Arbitration Act should be viewed as more attractive, inasmuch as judicial review in the U.S. is significantly restricted. The pre-Hall Street position was receptive to judicial review on point of law in highly exceptional circumstances, when there is a manifest disregard of law. However, the post-Hall Street position suggests that availability of the test, namely manifest disregard of law, has become doubtful, since many circuits have stood against resorting to this rule even in those unusual cases.
Even though the intention to render arbitration cost and time effective can be justified, it is difficult to understand why the U.S. courts are hostile to judicial review on point of law when this is agreed as a ground in the arbitration agreement. In this respect, it can be argued that the English Arbitration Act is a better substitute for litigation, inasmuch as the parties have the right to contract out of the appeal mechanism.
Nonetheless, the U.S. arbitration regime facilitates speedy and cost effective arbitration process, for it is in principle devoid of an appeal mechanism on the point of law. As will be recalled, following the dicta of the Supreme Court in Hall Street, the ground of "manifest disregard of the law", can still find room for application. However, this ground only applies in exceptional circumstances, where the arbitrator goes so far as to intentionally refusing to apply the law. So far as English law is concerned, it is important to note that, despite the adoption of the right to appeal on point of law, the English Arbitration Act also envisages rules to prevent undue delays and increasing costs. These include the strict time bar for application to challenge the award, which is 28 days after the award is made, and not giving permission to appeal when there is merely a suspicion about the accuracy of the award on the point of law.
In terms of assessing whether arbitration is an effective substitute for litigation, the degree of judicial intervention also needs to be considered. It is true to say that by agreeing to arbitrate the parties demonstrate their intention to be bound by the decision of the tribunal. The arbitration acts therefore should not frustrate this intention when there is no public importance in the resolution of the matter by the courts. Consequently, the Federal Arbitration Act envisages a more acceptable regime in two respects: Firstly, mere error of law on the part of the tribunal is not a ground for setting aside an award. Secondly, the U.S courts do not apply the test of what would the court have decided, had the issue been litigated. Even though the arbitrator's decision is only disturbed in case of evident error or where there is a public importance in clarifying the legal position, it is evident that the English arbitration act gives a considerably wider room for the courts to review the legal issues decided by the arbitrator.
Having discussed the English and U.S. laws on arbitration, the observations above reinforce the argument that Federal Arbitration Act provides a better substitute for litigation. The parties are better positioned in the U.S. law, as there are very strict grounds for judicial review and this fact itself surely gives rise to a swift and inexpensive arbitration process. If speed and cost have heightened importance to parties who wish to choose England as the seat of arbitration, the only way to attain this objective would be to contract out the right to appeal for error of law envisaged under article 69 of the English Arbitration Act.
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